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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,766 


FRANK GRIFFIN, 
Appellant, 


Ve 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CASE CLOSED 

PARTIES: UNITED STATES vs. 1. RONALD ALLSTON; 2. FRANK GRIFFIN 

ATTORNEYS: U.S. ATTORNEY - FLANNERY; 1. (no entry); 2. Anthony _ 

Noone, 1424 K. St.; 2. E. L. Ferrell, 307 E. St., N.W.; 2. G. N. Poulase, 2809 

17th St., NE.; G.J.No.: 1. Orig.; 2. Orig.; CRIMINAL NO. 716-57; CHARGE: 

VIO. 26, USC, 4704a, 4705a, 21, USC, 174; DATE FILED: 1. 3-16-57 2. (no 

entry); BOND: (also covers 538-57) $2500.00 P.W.Howard, Jr. 

DATE _No.1,2: PROCEEDINGS 

1957 Aug 5 PRESENTMENT AND INDICTMENT FILED (3 Counts). No. 2: 
Copy of indictment given to deft. Cert. filed. Deft. COMMITTED 

7 to the District of Columbia Jail. Commitment issued. 

1957 Aug 8 No. 1; BENCH WARRANT ORDERED & ISSUED. TAMM, J. 

1957 Aug 8 No. 2: ARRAIGNED, Plea NOT GUILTY entered; Deft. REMANDED ~ 
to the District of Columbia Jail; Attorney not present. TAMM, J. 

ee (Reporter-McLiverty) Cert. filed. 

1957 Aug 8 No.2: Affidavit in support of application to proceed without pre- 
payment of costs GRANTED & filed. ORDER APPOINTING Anthony 





1957 Aug 14 


1957 Aug 14 


1957 Sep 20 


1957 Oct 18 


1957 Oct 24 


1957 Oct 25 


1957 Oct 30 


1957 Oct 31 


1957 Nov 4 
1957 Nov 8 
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Noone as counsel to defend, filed. TAMM, J. Micro-filmed 8-12-57. 
No. 1: BENCH WARRANT issued 8-8-57 returned executed. Deft. 
COMMITTED to the District of Columbia Jail; Commitment issued. 
No. 1: ARRAIGNED, Plea NOT GUILTY entered; Court directs 
that the $2500.00 bond in Criminal Case No. 538-57 cover this case 
also; Attorney Perry W. Howard present. SIRICA, J. (Reporter- 
McLiverty) Cert. filed. 

No. 2: Defendant’s Oral Motion for Continuance GRANTED; At- _ 
torney Charles J. Brown present for Perry W. Howard; McGUIRE, 
J. (Reporter-Harrison) 

No. 2: MOTION of DEFENDANT for Dismissal of indict pent, 

filed. (Prepared by Deft.) 

No. 1: - RONALD ALLSTON: Plea Not Guilty withdrawn, PLEA 
GUILTY entered to Count 3; Case is REFERRED to the Probation 
Officer of the Court; Deft. permitted to remain on BOND pending 
sentence; Attorney Perry Howard present. MORRIS, J. (Reporter- 
Deeds) Cert. filed. 

No. 2: - FRANK GRIFFIN: MOTION of the DEFENDANT for dis- 
missal of the indictment argued and DENIED. Deft. REMANDED 

to the District of Columbia Jail; Attorney Anthony Noone present. 
KIRKLAND, J. (Reporter-Markwalter) Cert. filed. 

No. 2: MOTION of DEFENDANT for Bill of Particulars, filed. 
Cert. of Serv. (Prepared by Deft.) 

No. 2 - FRANK GRIFFIN: Attorney Anthony Noone permitted to 
WITHDRAW from the case. KIRKLAND, J. Attorney E. Lewis 
Ferrell APPOINTED to defend, filed. KIRKLAND, J. 

No. 2 - APPEARANCE of Guss N. Poulase entered. 

No. 2: Appearance of Guss N. Poulase withdrawn with approval of 
the Court, filed. MOTION of DEFENDANT, Frank Griffin for a 
Bill of Particulars, heard and granted as to the names of witnesses. _ 
Deft. REMANDED to the District of Columbia Jail; Attorneys E. 


_ Lewis Ferrell and Guss N. Poulase present. KIRKLAND, J. (Re- 


porser-Maxkwalter) Cert. filed. 
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1957 Nov 18 No. 2: ORDER requiring Government to furnish list of witnesses 
and allowing defendant to proceed in Forma Pauperis, filed. 


a KIRKLAND, J. 

1957 Dec 17 No.2 - FRANK GRIFFIN: JURORS FROM CRIMINAL COURT | 
_NO. 6 SWORN ON VOIR DIRE; JURY SWORN; TWO ALTERNATE 
JURORS SWORN: Edward Torchin; Louise P. Stephens; Paul W. 
Rich; John A. Tiranoff; Clifford S. Mack; Joseph L. McKeogh; 
Frances G. Thompson; Eugene M. Sayles; Iris D. McDaniel; 
Antoinette M. Taylor; Josephine E. Lally; Carl A. Gnam. a.1. 
Myron S. Garland; a.2. John H. Elrod. Case is RESPITED until 
10:00 a.m. to-morrow; Deft. REMANDED to the District of Co- 
lumbia Jail; Attorney E. Lewis Ferrell present. LAWS, C. J. 

(Reporter-Spatzer) Cert. filed. | 

1957 Dec 18 No. 2 - FRANK GRIFFIN: TRIAL RESUMED; same jury; Argu- 
ments of counsel, Charge of Court; Alternate Jurors discharged; 
VERDICT: Guilty as indicted; Case is REFERRED to the Proba- 
tion Officer of the Court; Deft. REMANDED to the District of Co- 
lumbia Jail; Attorney E. Lewis Ferrell present. LAWS, C. J. 

_ _ (Reporter-Spatzer) Cert. filed. 

1958 Jan 10 No. 1- RONALD ALLSTON: SENTENCED to imprisonment for 
a period of FIVE (5) YEARS on Count 3; Deft. COMMITTED to 
the District of Columbia Jail; Government’s Oral motion for leave 
to dismiss remaining counts is by the Court granted; Dismissal 
entered as to remaining counts; Attorney P. W. Howard present. 

— MORRIS, J. (Reporter-Shields) Cert. filed. 1-13-58 

1958 Jan 13 No. 1: Judgment & Commitment of 1-10-58, filed. MORRIS, J. 

1958 Jan 16 No.2: MOTION of DEFENDANT for a New Trial, filed. (Prepared 

— __ by Deft.) | 

1958 Jan 24 No. 2 - FRANK GRIFFIN: MOTION of DEFENDANT for a New 
trial heard and DENIED. Deft. REMANDED to the District of Co- 
lumbia Jail; Attorney E. Lewis Ferrell present. LAWS, C.J. (Re- 
porter-Mallon) Cert. filed. 
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1958 Mar 7 No. 2 - FRANK GRIFFIN: Information as to previous conviction, 

filed. , 

1958 Mar 14 No. 2 - FRANK GRIFFIN: SENTENCED to imprisonment for a 
period of TEN (10) YEARS. Defendant REMANDED to the Dis- 
trict of Columbia Jail; Attorney E. Lewis Ferrell present. 

sats LAWS, C.J. (Reporter-Harrison) 

1958 Mar 21 No. 2 - FRANK GRIFFIN: Judgment & Commitment of 3- 14-58, 

7 filed. LAWS, C.J. 

1958 Mar 21 No. 2: MOTION of DEFENDANT for leave to appeal Judgment of 
3-14-58 in Forma Pauperis and for appointment of counsel and 

7 for transcript, filed. Cert. of Serv. (Prepared by Deft.) 

1958 Apr 4 No. 2: Statement of Trial counsel, filed. Cert. of Serv. 

1958 Apr 21 No. 2; ORDER DENYING application for leave to appeal in forma 

7 pauperis, filed. LAWS, C.J. (N) 

4-23-58 No. 2: AS OF MARCH 26, 1958: ORDER of Reference to Trial 

. Counsel pursuant to Local Criminal Rule 92A, filed. LAWS, C.J. 

1958 Sep 22. No. 2: Certified copy of Order of U.S. Court of Appeals DENY- 
ING Motion of petitioner to remand, and further ordered by the 
Court that petitioner be and he is hereby, allowed to proceed on 
appeal from the Judgment of the District Court without prepayment 
of costs, and further ordered that the Clerk of the District Court 
shall promptly prepare the record on appeal and transmit it tothe, 
U. S. Court of Appeals within forty (40) days, filed. Dated 9-18-58. | 


[Filed August 5, 19577 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A CRIMINAL TERM oo 
| 716-57 
G.J.No.: Orig. 
District of Columbia - to wit: May GJ 1957; Impanelled May 2, 1957, Sworn 
May 7, 1957, Term, A.D. 19 . 
We, the Grand Jurors of the United States of Amerinn’ in and for the Dis- 
_ trict aforesaid, upon our oaths, do IGNORE 1. Ronald Allston; 2. Frank Griffin. 
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Jurors - 26 USC 4704A, 4705A, 21 USC 174, at the District aforesaid, on the 
oth day of August, A.D. 1957. 
A TRUE IGNORAMUS 


/s/ B. Castle 
Foreman. 





/Filed August 5, 1957/ ) ue 
Grand Jury Impanelled May 2, 1957, Sworn in on May 7, 1957. 


The United States of America ia 
Criminal No. 716-57 


“ : Grand Jury No. Orig. 
Ronald Allston c- Vio. 26 U.S.C. 4704a, 4705a 
Frank Griffin ; 21 U.S.C. 174 


The Grand Jury charges: ._ 

On or about August 7, 1956, within the District of Columbia, Ronald All- 
ston and Frank Griffin did sell, barter, exchange and give away to William R. © 
Jackson a narcotic drug, that is, ten capsules containing a mixture totaling 
about 10.2 grains of heroin hydrochloride and milk sugar, not in pursuance of 
a written order, written for that purpose, from the said William R. Jackson, 
as provided by law. 

SECOND COUNT: = 3 

On or about August 7, 1956, within the District of Columbia, Ronald All- 
ston and Frank Griffin purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a nar- 
cotic drug, that is, ten capsules containing a mixture totaling about 10.2 grains 
of heroin hydrochloride and milk sugar. This is the same heroin hydrochloride 
which is mentioned in the first count of this indictment. 

THIRD COUNT: eo . sO 

On or about August 7, 1956, within the District of Columbia, Ronald All- 
ston and Frank Griffin facilitated the concealment and sale of a narcotic drug, 
that is, ten capsules containing a mixture totaling about 10.2 grains of heroin . 
hydrochloride and milk sugar, after the said heroin hydrochloride had been im- 
ported, with the knowledge of Ronald Allston and Frank Griffin, into the United 
States contrary to law. This is the same heroin hydrochloride which is mentioned 
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in the first and second counts of this indictment, 


/s/ Oliver Gasch 
; | Attorney of the United States in 
ee Eee and for the District of Columbia 


/s/ B. Castle 
Foreman. 


/Filed August 8, 19577 


UNITED. STATES : by 3 
% : Criminal No..716-57 
ia i 4 : Charge - Fed. Nar. Laws. 
#2 Frank Griffin, Defendant : 
PLEA OF DEFENDANT 

On this 8th day of August, 1957, the defendant Frank Griffin, appearing 
in proper person and requests counsel be appointed by the Court which is so 
ordered, and, being arraigned in open Court upon the indictment, the substance 


of the charge being stated to him, pleads not guilty thereto. 


The defendant is remanded to the District of Columbia Jail. © 
‘Present: By direction of 
United States Attorney . EDWARD A. TAMM 


By Joel D. Blackwell Presiding Judge Criminal Court #1 
Assistant United States Attorney HARRY M. HULL, Clerk 


John A. McLiverty By /s/ John J. Flannery 
Official Reporter Deputy Clerk 


Filed August 8, 19577 
ORDER APPOINTING COUNSEL TO DEFEND | 
‘Upon consideration of the motion of the defendant in the above-entitled 
cause, it is this 8th day of August A.D., 1957, 
ORDERED, That Anthony Noone be; and he is, hereby appointed to appear 
and defend on behalf of the said defendant. 


/s/ Edward A. Tamm 
JUDGE 





[Filed October 18, 19577 


IN THE UNITED STATES DISTRICT COURT 
IN AND FOR DISTRICT OF COLUMBIA 


No. 2 Frank Griffin (Petitioner) 4 | 
VS. : Case No. 716-57 
United States of America (Respondent) : 


MOTION FOR DISMISSAL OF INDICTMENT 

Comes now the petitioner, in proper person, and moves this court for an 
order to dismiss the indictment issued out of this court August 7, 1957. Pur- 
suant to section 2255, title 18 U.S.C., a person in Federal Custody analogous 
to that afforded by a writ of habeas corpus. Hayman Vs. United States, 342, _ 
U.S. 205 (1952): Smith Vs. United States, 88 App. D.C. 80, 187 F. 2d. 194 (1950) 
for reasons there of states the following: ; 

1, The allegations of error raised by the petitioner, particularly as to 
whether these allegations are such that it does not appear that the indictment 
is erroneous will be necessary to consider the imposition and restriction which 
a court may place upon an indigent defendent in the light of the decision SEE 
Davis Vs. Mills, 194 U.S. 451, 457: 

2. Petitioner contends the indictment is erroneous: (A) The grand jury 
charges: on August 7, 1956, petitioner did sell William R. Jackson 10.2 grains 
of heroin. (B) Petitioner states, if this is so, he was never arrested nor was 
he taken before the U. S. Commissioner for a hearing. 

3. Petitioner alleges the following government error, etc. (A) The failure 
of the government to grant petitioner a hearing. (B) Deprived petitioner equal 
protection of law, not allowing petitioner to face his accuser. (C) Petitioner 
further states, the government waited one (1) year in which to issue such an. 
indictment.. Petitioner has been in Federal custody three (3) times since Aug- 
ust 7, 1956. Judge Spears, in Burns Vs. State. 75 Ohio State 407: said, ‘“‘we 
are not concerned to inquire as to the guilt or innocence of the accused. Wheth- 
er guilty or not he is entitle as every person charged with a crime to a fair | 
trial. - 3 
4. Petitioner states, to the court, that testimony by Ronald Allston is 
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conflicting perjured. Petitioner here contends he has been put in double jeopardy 
by the United States attorney deliberately causing Ronald Allston ‘‘under illegal 
promise of immunity. | 

5. Petitioner states the present charge of Vio. 26 U.S.C. 4704a. 4705a. 
21U.S.C. 174, moves this court for an order to correct illegal and excessive in- 
dictment. 

ARGUMENT 

1,. A permission to file motion to dismissal of indictment to enforce the 
order of this court in case No. 716-57. As a motion for relief under title 28, 
U.S.C. sec. 2255; that the District Court has had reasonable time - from August | 
7, 1956 until August 7, 1957. The situation is precisely that provides in Water- 
man Vs. McMillian, 77 App. D.C. 310, 311, 135, F. 2d. 808. 

2. Petitioner believes it was prejudicial error when the grand jury was 
not instructed to disregard testimony or argument on this point. State Vs. 
Rosenberg, 200 F. 2d. 666, 668 (2d Cir. 1952.) 

3. This court has very recently indicated its concurrence in this view in 
Adam Vs. United States, decided April 21, 1955, the District Court, without a 
hearing had denied a motion under sec. 2255. Although in that case this court 
affirmed it stated: Genuine issues of material facts raised in proceeding 
under sec. 2255. cannot be resolved without a hearing followed by finding of 
fact and conclusion of law. That issue this court can-with propriety decide 
now, in the interest of avoiding another appellate review. Petitioner pray -this 
court will so order. 


Respectfully submitted, 


/s/ Frank Griffin © 
(Petitioner, pro. se) 


Verification 
Frank Griffin, being duly sworn says that he outlined the above petition 
and had it prepared as is, and all eee of fact contained therein are true 


and correct. 


/s/ Frank Griffin 
(Petitioner, pro. se.) 


Subscribed and sworn before me this 17th day of Oct. 1957. 
/s/ J.E.Ates (Notary Public) 








[Filed October 25,19577 


> UNITED STATES : 
a WS. ) : Criminal No. 716-57 
, oS 4 Charge Violation of Sections 47042, 4705a, 

r #2 - Frank Griffin, Defendant : Title 26 and Section 174, Title 21, U.S. Code 
C es , 
. On this 25th day of October, 1957, came the attorney of the United States; 
» the defendant in proper person and by his attorney, Anthony Noone, Esquire; 
re whereupon the motion of the defendant for dismissal of the indictment, coming | 
¢ on to be heard, after argument by counsel, is by the Court denied. 
Z The defendant is remanded to the District of Columbia Jail. 

Present: , By direction of 
& 

United States Attorney JAMES R. KIRKLAND 


By Thomas Flannery Presiding Judge Criminal Court #4 
Assistant United States Attorney HARRY M. HULL, Clerk 


Ernest Markwalter By /s/ Daniel J. Mencoborn 
Official Reporter ' Deputy Clerk 


[Filed October 30, 19577 
MOTION FOR BILL OF PARTICULARS» 


r Comes now the Petitioner in the above entitled cause, respectfully moves 
. the court for a bill of particulars and in support thereof states as follows: 
” That in order for petitioner to be able to conduct any defense on his part 


it will be necessary to have the said bill of particulars. Petitioner has not 

_ been confronted with witnesses against him, nor does he have any witnesses ~ 
in his favor: Due to petitioners lack of knowledge of the crimes in the indict- 
ment as stated: it will be necessary for petitioners defense to have same, 


» Petitioner Designates pursuant to Rule 33(c) as the record in his cause. All 
» the records in this court included without limitation. The hearing before the 
si Judge. All statements by witnesses as well as a photostat copy of the arrest | 

. warrant, as well as a photostat copy of the docket entries petitioner is entitled 
‘ to this relief as cited in Jenks Vs. United States. 
. | /s/ Frank Griffin 


‘Certificate of Service 
I hereby certify a copy of the forgoing motion has been forwarded to 
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Oliver Gash,, roo for the United States at his address. The United States . 
District Court House. 


This day of 1957 . Washington, D.C. 
/s/ Frank Griffin 


Subscribed and sworn to this day of 1957. 


Affidavit in support of Application for 
leave to Proceed in forma-pauperis. 


I _ being duly sworn, is the petitioner as entitled 
above, and in support thereof to proceed in forma pauperis as follows: 
1. That I am a citizen of the United States; 2. That I am unable to pay 
- the cost of said action; 3. That I am unable to give security; 4. That I believe 
Iam entitled to redress in this action. | 
/s/ Frank Griffin _ 
Subscribed and sworntothis _day of 1957. 


—“ Er 


/Filed October 31, 19577 
- Criminal No. 716-57 
Charge - Vio. Fed. Narc. Laws 


ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above-entitled 
cause, it is this 31st day of October A.D., 1957 . 
| ORDERED, That E. Lewis Ferrell be, and he is, hereby appointed to 
appear and defend on behalf of the said defendant. 


/s/ James R. Kirkland 
Judge 


[Filed November 4, 19577 
| PRAECIPE 
The Clerk of said Court will enter my appearance in above case. 


/s/ Guss N. Poulase 
Address - -2809 - 17th St. N.E. 
Attorney for-Frank Griffin 








/Filed November 8, 19577 


PRAECIPE 
> ; 8 day of Nov. 1957 
» The Clerk of said Court will withdraw my appearance from above case. 


Consented to. 
/s/ Frank Griffin, Defendant 


Approved: /s/ Guss'N. Poulase 
, Address - - 2809 - 17th St. N.E. 
ace Attorney for- Frank Griffin 





/Filed December 31, 19587 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


x* * * * © © © * 


4 1 Washington, D.C., Tuesday, December 17, 1957 
* * * £ £ &* * * 
3 OPENING STATEMENT BY THE GOVERNMENT 


MR. CAPUTY: ‘Members of the jury, the Grand Jury charges that on or 
about August 7, 1956, within the District of Columbia, Ronald Alston and Frank 
Griffin did sell, barter, exchange and give away to William R. Jackson a narcotic 
> drug, that is, 10 capsules containing a mixture totaling about 10.2 grains of 
heroin hydrochloride and milk sugar, not in pursuance of a written order written 
for that purpose from the said William R: Jackson as provided by law. 

_The second count of the indictment charges that on that same time when he 
sold, both of them did, these capsules, that they did not come from an original 
stamped package and that they did not bear any stamps as required by law. 

The third count of the indictment is a violation of another statute, saying 
that these were illegally imported into the United States and this defendant, with 
the other person, knew about it. 


+ Now, the indictment charges that this defendant Griffin and another person 
. by the name of Alston -- and at this present time, as His Honor told you on voir 
4 dire, we are not concerned with the defendant Alston; we are only concerned 


during this trial with this defendant. _ 
Now in support of this indictment, the evidence will show that on August 7, 
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1956, in the District of Columbia, Federal Narcotic Agent William R. Jackson 
met the co-defendant Alston, and after meeting the co-defendant Alston, they 
went by automobile to Delaware Avenue and Canal Street, Southwest, in the 
District of Columbia, and that when they got to Delaware Avenue and Canal 
Street, Southwest, they met this defendant here, the defendant Griffin, who got 
into the automobile with Alston and the Federal narcotic agent, and at the direc- 
tion of this defendant, the automobile went to 4th and M Streets, Southwest, in 
the District of Columbia. And after they got to that destination, the evidence 
‘will show that the Federal narcotic agent gave this defendant $20, and that this 
defendant left the automobile and came back in about five minutes, and that 
when he came back in about five minutes, he had in his possession what we hope 
to introduce into evidence, Government’s Exhibit 1, and that he had given this 
to the co-defendant Alston and Alston, in turn, gave it right in the car to Fed- 
eral Narcotic Agent Jackson. And the evidence will show that what was turned 
over by this defendant to the co-defendant and from the co-defendant to Jackson 
was 10 capsules of heroin. . 

And this defendant and the other person were driven somewhere, and the 
evidence also will show that the narcotics were kept in the possession of Wil- 

liam Jackson, the Federal narcotic agent, who on the following day, I be- 
lieve, turned it over to the United States Chemist, Mr. Butler, for a chemical 
analysis. And we shall present Mr. Butler, who will tell you that he so received 
the capsules from Agent Jackson, that he did perform a chemical analysis and 
that they contained heroin, and he will tell you just as to what quantity. 

Now, if we can show that those are the facts and that they took place in 
the District of Columbia, at the proper time we will ask you for a verdict in 
accordance with the evidence. 

_The evidence also will show that when the narcotics were transferred and 
sold, that it was not in pursuance of a written order which should have been 
given by Jackson to the individual for the narcotics and that they were not in the 
original stamped package or did not have any stamps. 


* * * *£* © © FF 


WILLIAM R. JACKSON 


* *+ *©* *©* © © © * 





13 
DIRECT EXAMINATION 


* * * *© * * © * 


A. William R. Jackson, Treasury Agent, Federal Bureau of Narcotics. 


Q. How long have you been a Treasury agent with the Federal Bureau of 
-Narcotics? A. About eight years. oo. = 3 
-‘Q. Directing your attention to August 7, 1956, and just a little prior to 


August 7th, at around midnight of August 6th, did you meet one, sir, by the name 
of Alston? A. Yes, sir, I did. 

Q. About what time was it that you met him? A. About 11:30 p.m. 

Q. And what is his fullname? A. Ronald Alston. 

_Q. And is he the person that is out in the witness room? A. That is cor- 

rect, sir. 

Q. After meeting Alston, where, if anywhere, did you go? A. I drove to 
Delaware and Canal Street, Southwest, here in Washington, D.C. 

Q. At the time that you met Alston, did you have a conversation with him ? 
A. Yes, sir, I did. 

Q. And as a result of that conversation, where did you go? A. Delaware 

and Canal Street, Southwest. | 

Q. And at Delaware and Canal Street, Southwest, can you tell us whether 
you met anyone? A. Yes, sir, I did. 

Q. Whom did you meet? A. One Frank Griffin. 

Q. And is Delaware and M Streets, Southwest, in the District of Columbia ? 
A. Yes, sir. 

Q. You say that you met Frank Griffin? A. That is correct. 

Q. Do you see him here in the courtroom? A. Yes, sir, I do. 

Q. Point him out. A. He is seated at the counsel table (pointing). 

Q. Which one? A. To the right of his attorney. 

Q. Who is the attorney, for the record? A. With the glasses on. 

MR. CAPUTY: May the record show, if your Honor please, that the wit- 
ness has identified the defendant Griffin ? 

THE COURT: Yes. 

BY MR. CAPUTY: 
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Q. After you met the defendant Griffin, did you have any conversation 8 
with him? A. Yes, sir, I did. , , 4 
Q. And where did the conversation take place? A. In a Government ‘ 
vehicle. 7 | — 


Q. Who was in the Government vehicle in addition to you? A. Myself, 
a girl and Ronald Alston and Frank Griffin. 

Q. What is the girl’s name? A. Sarah Jones. 

Q. Now will you tell the Court and jury what, if anything. that conversa- 
tion was that you had with the defendant Griffin in the vehicle? A. Griffin 
entered the Government vehicle and Alston introduced me as a friend. I told 
Griffin I wanted to buy some caps of heroin. He said, ‘‘How much money di (sic) 
you have ?’’ I said, ‘I want to spend about $20.”” Griffin then directed me to 
drive to 4th and M.Streets, Southwest, here in Washington, D.C. I drove the © 
Government vehicle there, parked the car, gave Griffin $20 of official Govern- 
ment funds. Griffin got out of the Government vehicle, walked out of my sight, 
stayed about five minutes. Griffin then returned to the Government vehicle, 
sat down in the back seat, took out a small cellophane package which contained 
several gelatin capsules with a white powder. This package he handed to Alston. 

Q. Where was Alston at the time that it was handed to him? A. Seated 

in the front of the car next to me. 

Q. Continue, sir. A. Alston took something out of the package and then 
handed it to me. I opened the package and noticed that it contained 10 gelatin 
capsules each holding a white powder. 

Q. At the time that this cellophane wrapper was handed by the defendant 
Griffin to Alston, can you tell us whether you had that in your view at all times “ 
from the time that he handed it to Alston? A. Yes, sir, I did. . 

Q. What, if anything, did you do with that which you received, the cello- 
phane package which contained white capsules? A. I kept that package on my 
person and later that same morning I locked that package in the safe at our of- 
fice here in Washington. ; 

Q. At the time that you received that package, can you tell us whether you 
took your leave of the defendant Griffin and Alston? A. Yes, sir, shortly after 
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I received the package. | 
Q. And where was that, sir? A. Somewhere near Delaware and Canal, 
Southwest, in Washington. _ . 
Q. Now you stated, sir, that you kept that cellophane with the capsules in 


your possession. A.. Yes, sir. 

Q. What did you do with them after that? A. I locked it in our safe here 
in Washington. The next day I processed that evidence for the United States 
Chemist, placed it in a lock-sealed envelope addressed to the United States 
Chemist, and on August 8, 1956 I delivered that envelope to the United States 
Chemist. 


BY MR. CAPUTY: 

.Q. At the time that you received the contents of Government’s Exhibit 
.No. 1 for identification, the capsules, were they from an original stamped 

package ? A. No, sir, they were not. . 

Q. Did they contain any stamps as prescribed by law? A. No, sir, they 
did not. 

* * *&* *&* * &* KF *¥ 
CROSS EXAMINATION 

BY MR. FERRELL: 

* * * * £ * * * 

Q. On this occasion, who was in the car with you when you reached Dela- 
ware Avenue and Canal Street? A. Myself, Ronald Alston and a girl named 
Sarah Jones. | | 

-Q. Do you know where Sarah Jones is now? A. No, sir, I do not. 

Q. Now, Sarah Jones was present at all times that you were present with 
the defendant Griffin, was she not? A. Yes, sir, she was. 

Q. What part, if any, did she play in this transaction? A. Sarah Jones 
introduced me to Ronald Alston. 

Q. Was that the end of her participation in this transaction?. A. Yes, sir. 

Q. How many stops did you make from the time that you met Mr. Griffin 
until the time that you say you got Government’s Exhibit 1? A. Just one stop. 
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Q. Just one stop? A. At 4th and M, Southwest, in Washington. 

Q. At that stop, did Sarah Jones get out of the car with Mr. Griffin? 
A. No, sir, she did not. | 

Q. She never got out? A. No, sir. 

Q. Where was she seated in the car? A. In the front. 

Q. Who else was seated in the front, if anybody? A. I was driving. 
Sarah Jones sat next to me, with Ronald Alston on the out side. 

Q. So there were three of you in the front? A. Yes,.sir. 

Q. When Mr. Griffin came back to the car, were the people still in the 
same position? A. Yes, sir. 

Q. Nobody had moved but Mr. Griffin? A. That is right, sir. 

Q. And you are positive, aren’t you, Mr. Jackson, that Sarah eae never 
got out of the automobile? A. That is correct, sir. 

Q. She didn’t go with Mr. Griffin? A. No, sir, she did not. 

Q. And you are positive also that you only made one stop? A. Yes, sir. 

Q. When did you see Mr. Griffin again? A. Sometime this year, sir. 

Q. Was it in July of this year? A. That could be the time, sir. 

-Q. On that occasion in July of this year, you didn’t recognize Mr. Griffin, 
did you? A. Yes, sir, I did. 

Q. Where was it that you saw him? A. In the bull pen. 

Q. And you say that you did recognize him? A. Yes, sir. 

Q. And you are positive that Sarah Jones took no part in the transaction 


at all? A. None except what I explained, sir. 

Q. And you only made one stop? A. Yes, sir. 

Q. Was it you, Mr. Jackson, who made the suggestion about getting the 
narcotics ? A. To whom are you speaking about, sir? 

Q. You testified that some suggestion was made to Mr. Griffin in regards 
to obtaining narcotics. Was that your suggestion or was it someone else’s sug- 


_ gestion? A. I told Mr. Griffin I wanted to buy some capsules of heroin. 
‘Q. Had you ever seen him before? A. Never before in my life, sir. 


* * * *£ *€* &* *€ * 


REDIRECT EXAMINATION 
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BY MR. CAPUTY: 
Q. What bull pen, where? A. Downstairs in the marshal’s jail. 
: * * * * * * *€© * 
CLOSING ARGUMENT BY THE GOVERNMENT | 

MR. CAPUTY: If Your Honor please, members of the jury, factually, 

' members of the jury, this case is a very simple one and hasn’t taken long to 
try. You were told at the outset of this case that this defendant, with another 
individual, was charged with a violation of the Federal narcotic laws ina 
three-count indictment. This offense is alleged to have taken place on August 
7, 1956, in the District of Columbia, at 4th and M Streets, Southwest. 

Now, in support of this indictment, we presented an undercover officer 
who testified that he was a member of the Federal Narcotics Bureau for a 
period of about six years and that during the course of his investigation he 
came across this defendant plus another individual. His evidence was that at 
just around midnight of August 6, 1956, he was with Sarah Jones and that he, 
with Sarah Jones, went to Canal Street, Northwest, in the District of Columbia, 
or Northeast, and there he was introduced to an individual by the name of Al- 

ston, who testified in this case, and that Alston got into the automobile 
and that they then drove seeking narcotics to Delaware Avenue and Canal . 
Street, Southwest, in the District of Columbia, at which time they met this de- 
fendant, and that this defendant, Griffin, was introduced to Agent Jackson. 

The evidence then disclosed that all of them drove in the automobile, — 
Sarah Jones, the defendant Griffin and the co-defendant Alston, and at the di- 
rection of this defendant, they went to 4th and M Streets, Southwest, in the Dis- 
trict of Columbia. And the evidence, according to the testimony of Agent Jack- 
son, was that at that place, on August 7, 1956, this defendant got out of the 
automobile and that just prior to getting out of the automobile, Jackson gave 
him $20 for ‘him to purchase some narcotics; and also then that this defendant 
returned in a period of about five minutes into the automobile, and that in the 
automobile at that time was seated Agent Jackson, who was driving the car, and 
that alongside of him, I believe the testimony was, that Alston was seated there. 
And the girl was also in the automobile. 





18 


He further testified that when this defendant returned to the automobile, 
having been gone about five minutes, he gave a cellophane package to co-defend- 
ant Alston who, in turn, gave it to Agent Jackson. And Jackson further testified 

that the cellophane wrapper was in his view at all times, and that he had 
seen the co-defendant Alston take something out of that package, and that when 
it was handed by Alston to Jackson, Agent Jackson testified then that in it were 
some capsules containing white powder. 

Then his testimony is also that he had driven them somewhere and that he 
had taken that cellophane wrapper and had kept it in his possession, first having 
placed it in a small envelope, which is Government’s Exhibit No. 1, and that he 
then sealed that small envelope and placed it in Government's Exhibit No. 2, 
which he termed a lock-sealed envelope, and which you can see; it is in evi- 
dence; and that having so sealed it, he had turned it over to the chemist. 

Then we have the testimony of the chemist, that he received Government’s 
Exhibit 2 and that he opened it, that it was sealed, and that inside he found Goy- 
ernment’s Exhibit No. 1, which was sealed, and when he opened that, he found © 
in it ten capsules. Then the testimony of the chemist is that he performed a 
chemical analysis of the capsules which had been submitted by Jackson, and it 
was his opinion on the basis of the chemical analysis that they contained heroin 
and that heroin is a derivative also of opium. That is our case, members of the 
jury. | 

Now in rebuttal to that particular evidence, you have the testimony of the 

co-defendant Alston, who testified here yesterday. And he incidentally, 
was the individual charged in the indictment with this defendant Griffin. And the . 
evidence is that Alston pleaded guilty to the offenses here in which he was 
named together with this co-defendant. To a certain extent, you have a corro- 
boration of the testimony by Agent Jackson. Alston admits that Jackson had gone 
to Canal Street and that in the car at the time was Sarah Jones. 3 

Alston then admits during the course of his testimony that there came a 
time that this defendant, Griffin, got out of the automobile, but according to 
Jackson, there was only one stop made prior from Canal Street, and that stop 
was at Myrtle Avenue, and that was from Delaware and Canal Street, where they 
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met this defendant, and that the only other stop after that was at 4th and M Street, 
Southwest, where this defendant got out of the car, after having been given the 
money, and went out and purchased narcotics and then returned, But Alston 
said, members of the jury, you will recall his testimony, that there were many 
stops and that in addition to Sarah Jones, that there was another lady. So you 
have a difference in the testimony between Jackson and Alston. But during the 
course of his testimony, Alston said, members of the jury, in one part of his | 
direct testimony, that he didn’t know who had turned over the narcotics to him, 
and then on direct examination, Alston, evidently forgetting the early par‘ of his 
examination, stated that ‘the gave that cellophane wrapper to me and that I 
then placed it upon the lap of Sarah Jones.’’ There is a discrepancy right there 
in the testimony of Alston. But he does admit, members of the jury, that in ad- 
dition to Agent Jackson, there were only two other men in the car. That was 
this defendant and Alston. So when he says ‘‘he gave it to me,’’ you can rightly 
come to the conclusion, members of the jury, that this defendant, after he had 
gotten out of the car, returned with the capsules and he did give the capsules to 
him, as Agent Jackson testified. | 
Now to support this indictment -- there are three counts in the indictment 
-- we must show, members of the jury, under the law, that this defendant sold 
some narcotics, and we say that they jointly did, this defendant and Alston, and 
Alston pleaded guilty; that the narcotics were sold not in pursuance of a written 
order which is required under the law. The sale of narcotics is not illegal, 
provided you do it properly. And for anyone to sell narcotics, members of the 
jury, you must have a written order for that purpose. The person who buys 
must give the seller a written order, which is required under the law, and that 
order comes from the Secretary of the Treasury, and Jackson says there was 
no written order given by him to Griffin when he bought the narcotics. Then 
_that one offense, that sale without a written order, members of the jury, brings 
into play two other, separate statutes, and properly brings them into play. 
And the one is that even though you have a written order and that the sale is 
made pursuant to a written order, that the narcotics that you sell must come 
from the original stamped package or they must bear tax stamps. 
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on them, as required under the law. And Jackson testified that what he had 
received from this defendant bore no stamps, and there is our case as to 
Count No. 2. a 

Then Count No. 3, members of the jury, is a violation of the importation 
statute, that he knowingly imported or concealed the importation of them, and 
under the law, members of the jury, if you find that this defendant had pos- — 
session of the narcotics which are in evidence, under the law, then, that pos- 
session is prima facie evidence of the violation as to Count 2, that there were 
no stamps on them, and under the law also, the possession, if you find thot he 
had possession, you can then conclude, and rightly, that he violated the import 
statute which pertains to Count No. 3. . 

That is our case, members of the jury, and under the evidence we ask 
you to return a verdict of guilty as charged. 

* * * *&* &€© KK * * 
JURY CHARGE 

THE COURT: Members of the jury, as doubtless you have come to know 
since you have been serving as jurors, it now becomes the duty of the Judge 
to instruct you as to the law which applies to the case and to remind you that 
you are the sole judges of the facts. 

In this case the indictment, which is the written charge against the de- 
fendant, sets forth allegations of the commission of three different crimes. 
The indictment isn’t evidence against the defendant, but is simply a charge 
brought against him. The first count or the first charge in the indictment is 
that on August 7, 1956, he sold to William R. Jackson a narcotic drug, that is, 
10 capsules containing grains of heroin hydrochloride, not in pursuance of a 

_ written order as provided by law. 

54 Now, there is a statute passed by Congress which provides it shall be 
unlawful for any person to sell, barter, exchange or give away narcotic drugs 
except in pursuance of a written order from the person to whom such article 
is sold on a form issued in blank for that purpose by the Secretary of the 
Treasury. The Government maintains in this particular case that this defend- 
ant actually did sell to Officer Jackson, William R. Jackson, or participated 
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with Alston in a sale of heroin to Officer Jackson, and that on that occasion no 
written order form, as is used in legitimate sales of narcotics, was used, and 
therefore that the defendant is guilty as charged in‘the first count of the indict- 
ment, 3 . 
The next charge is an alleged violation of a different section of the law, 
which provides it shall be unlawful for any person to sell or distribute narcotic 
drugs except in the original stamped package or from the original stamped 
package. All narcotic drugs which are transferred or sold or given away must 
have a tax stamp on them showing that the taxes or the custom duties have been 
paid to the Government of the United States, and if there is any sale sis I will 
put it a different way. There may not be under the law any sale except from 
those stamped packages. Now in this case the Government maintains that this 


_. defendant either sold or participated with Alston in the sale of heroin to Officer 
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Jackson, and that at that time the sale was not made from an original 
stamped package or in the original stamped package, that there was no stamp 
affixed to it. = 

Now the law has a provision in it that the absence of appropriate tax-paid 
stamps from the narcotic drugs shall be prima facie evidence of a violation of 
this section by the person in whose possession the same may be found. That 
simply means that if one is found in the possession of narcotic drugs and there 
isn’t any stamp on the package or any stamped package in his possession at that 
time, then the jury would have the right upon proof of that to find a violation of 
this law without the Government’s having to prove an actual sale or transfer. 
That is prima facie evidence only. It doesn’t compel a verdict. You have a_ 
right, however, to find a verdict of guilty if you find it in the defendant’s pos- 
session without any stamp on it, without any Government stamp on it, since the 
statute says it is prima facie evidence, It means you may find it, but it doesn’t 
compel you to find it. You still have the right under the law to draw your own 
conclusions accordingly as you find the evidence impresses you or fails to im- 


" press you. 


Now the third count of the indictment deals with what might be called a_ 
sale after an unlawful importation of narcotics into the United States knowing 


«56 
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they had been unlawfully imported. Congress has passed a law which makes 
it illegal to import narcotic drugs into the United States except for medi- 
cal and such other legitimate purposes as the Federal Narcotic Control Board 
finds necessary, and those narcotic drugs which are imported into the United 
States are subject to duties or taxes imposed by the Government. Then the 
United States statute provides that if anyone sells or facilitates the conceal- 
ment after importation of narcotic drugs into the United States contrary to 
law, and at that time he knows that they have been imported contrary to law, 
then he is guilty of a crime. 
Now the statute goes further and says in a trial for violation of this pro- 
vision of law, when a defendant is shown to have possession of a narcotic drug, 
such possession shall be deemed sufficient evidence to warrant conviction, 
unless the defendant explains the possession to the satisfaction of the jury. 
So, therefore, in respect to the second and third counts of the indictment, the 
Government maintains in the charge mentioned in the second count that you 
can draw the inference of the defendant’s guilt by reason of the fact that he 
was found in possession of'a narcotic drug, and further by reason of the fact 
that it had no stamp affixed to it, and in respect to the third count, that you are 
warranted in convicting the defendant by reason of the fact of the charge in that 
count of unlawful importation into the United States and the sale after unlawful 
importation, you may convict him on the basis of his having had possession 
of the heroin and not having explained his possession to the satisfaction of the 
jury. That is the situation with regard to those counts of the indictment in the 
second and the third. Of course, in each case, the Government does maintain 
it has actual evidence, in addition to the possession, to show that this defendant 
engaged in the sale of the narcotics. 
Now, as you undoubtedly know, under the law, if one does an act himself, 
he is guilty, or if he knowingly engages in an act with another, he is also guilty. 
In other words, in any crime, if a person participates in its commission know- 
ing perfectly well that it is being done, he is as guilty as. the person who actu- 
ally does it, and the Government’s position in this case is, whether this defend- 
ant actually transferred the narcotics or sold them, or whether Alston did it, 
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nevertheless, this defendant actually participated with Alston knowing perfect- 
ly well what was going on and that the acts were unlawful. 

Now the defendant, on the other hand, maintains that he is not guilty in 
this case,that the Government hasn/’t brought in proof which will convince you 
of his guilt beyond a reasonable doubt as the law requires, that the evidence of 

the Government concerning the allegation that he actually sold narcotics 
or that he participated in the sale is not sufficient to make out a case which © 
will convince you of his guilt beyond a reasonable doubt. You heard the argu- 
ment of his counsel in this connection. You heard the arguments of the District 
Attorney to the contrary. It is for you as jurors to decide which version is cor- 
rect. 

In reaching that decision, you bear in mind in this case, as you do in every 
criminal case you hear, that the trial starts with the presumption of innocence 
on the part of the defendant. Under our law, in any criminal case, we start with 
the presumption of innocence. Ordinarily, the law says a citizen doesn’t commit 
a crime and if the prosecution or the District Attorney maintains a crime is 
committed, he must establish guilt beyond a reasonable doubt. If you have no 
doubt as to the guilt of the defendant, of course, you will find him guilty. If you 
have no doubt as to his innocence, you will find him not guilty. But sometimes 
we find doubts arising in our minds which after we reason with them and talk 
them over amongst others who have the same information we have, those doubts 
leave us. Now if you have only that type of doubt, in other words, if you have a 
doubt in your minds which will leave you after you reason with it and after you 
talk it over together, then under those circumstances you will find the defend- 

_ ant guilty, because whatever doubt you had was not a reasonable one, it left you 
after you reasoned with it. On the other hand, sometimes we have doubts 
which arise in our minds which stay with us after we reason with them. We 
reason with them, we talk over the matter with one another, and then we find 
that-we still have that doubt, and it makes us hesitate in reaching a decision. 
Under those circumstances, then, it is your duty to return a verdict of not guilty. 
As I say, that applies in every criminal case and, of course, applies in this one. 
Now, under our law, a defendant has the right to depend upon the testimony 
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of what he regards as the weakness of the Government’s testimony and is under 
no duty to take the witness stand. The Constitution of the United States gives 
any person charged with a crime the right to remain silent, and therefore in 
this case the failure of the defendant to take the witness stand should not be 
treated by you as any indication of his guilt and you should not draw any unfavor- 
able inference against him by reason of his failure to take the stand. That isa 
constitutional provision which is made for the benefit of those charged with 
crime, and you draw no unfavorable inference from his failure to take the stand. ' 

In making up your minds as to any charge, you follow the line of reasoning 
that you would follow if you had to make up your minds in respect of any impor- 

__ tant question or problem arising in your daily lives. You would take into ac- 
60 count the manner of the persons who testified, any motive they may have 

one way or the other, any frailties or any strengths that you find in the testi- 
mony. You would draw reasonable inferences from it. You just follow that 
same line of reasoning if you had something important to decide in your daily 
lives. You follow that same line of proceeding here that you would follow if 
you had that experience in your daily lives. And having followed that line of 
reasoning and those lines of applying inferences, if you have no reasonable 
doubt as to the charges, you would find the defendant guilty. If you have a 
reasonable doubt as to the charges or any element of them concerning which 
I have instructed you, then you would render a verdict of not guilty. 

Is there anything further ? 

MR. CAPUTY: Nothing, Your Honor. 

MR. FERRELL: No, Your Honor. 


* * * * * *& * *- 


[Filed December 18, 19577 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
Criminal No. 716-57 


VS. : 2 Charge - Fed. Nar. Laws 
#2-Frank Griffin, Defendant : ae 
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On this 18th day of December, 1957 came again the parties aforesaid, inmanner 
as aforesaid, the same jury as aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon, after hearing the arguments of counsel and the Charge 
of the Court, the alternate jurors are discharged; thereupon, the jury upon 
their oath say that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District of Columbia Jail. 

Present; By direction of 


United States Attorney Bolitha J. Laws 
By Victor Caputy Presiding Judge Criminal Court # Assign. 


Assistant United States Attorney HARRY M. HULL, Clerk 


D. Spatzer By (legible) 
Official Reporter | Deputy Clerk 





[Filed January 16, 19587 
MOTION FOR A NEW TRIAL 
Comes now the defendant, Frank Griffin in the alternative and moves this 
Honorable Court to set aside the verdict and grant him a new trial for the fol- 
lowing reasons: 
(1) The Government did not at any point in the trial state whether the 
evidence was or is Heroin or Synthetic Drugs. 
(2) The verdict is contrary to the weight of the evidence. 
(3) Newly discovered evidence in the case. 
(4) And for such other reasons which may be urged upon hearing of this 
matters. 
Respectfully submitted, 


/s/ Frank Griffin 
Petitioner 


Verification 
I Frank Griffin, being sworn says that he prepared and signed the fore- 
going Petition and that all allegation of fact contained therein true and correct. 


/s/ Frank Griffin 
Petitioner 
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Subscribed and sworn before me, a Notary Public this _day of Janu- 


ary 1958. ; 
Respectfully Submitted, 


"Notary Public ~~ 


/Piled March 20, 19587 


JUDGMENT AND COMMITMENT 

On this 14th day of March, 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, E. Lewis Ferrell, Esq.; 
and it appearing to the Court that on the 7th day of March, 1958, there was _ 
filed an information setting forth a prior conviction of the defendant on the 10th 
day of October, 1952, and the defendant having affirmed in Open Court that he 
is identical with the person previously convicted. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and verdict of guilty of the offense of Violation of Sections 4704a, 
4705a, Title 26, U. S. Code, and Violation of Section 174, Title 21, U.S. Code, 
as charged, and that he is a second offender, and the court having asked the 
defendant whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Ten (10) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. 


/s/ Bolitha J. Laws 
United States District Judge 
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/Filed April 23, 19587 


ORDER OF REFERENCE TO TRIAL COUNSEL . 

Petition for leave to proceed in forma pauperis on appeal from the judg- 
ment of this Court having been filed by the above-name defendant pro se, 
unaccompanied by a statement of whether a substantial question exists, it is 
this 26th day of March, 1958, 

ORDERED that the matter be, and the same hereby is referred to E. 
Lewis Ferrell, Esquire, trial counsel, for a statement of whether a substantial 
question exists in the case, and, if so, for a specification of such substantial 
question, in accordance with Local Criminal Rule 92-A, adopted by this Court 
November 13, 1957. | 

/s/ Bolitha J. Laws 
JUDGE 


/Filed April 4, 19587 
STATEMENT OF TRIAL COUNSEL . 
As trial counsel for the defendant in the above captioned cause, I hereby 
certify that it is my opinion that there is no substantial question of law to be 
raised on appeal. I believe that the Honorable Bolitha J. Laws accorded the 


defendant and me an eminently fair trial. 


/s/ B. Lewis Ferrell 
B. Lewis Ferrell 

Trial Counsel 

626 Third Street, N. W. 
District 7-8000 


This is to certify that a copy of the foregoing was mailed to Mr. Frank _ 
Griffin, the defendant herein, at the Washington Asylum and Jail, 1900 B Street, 
S.E., postage prepaid, this 4th day of April, 1958. 


/s/ B. Lewis Ferrell 
B. Lewis Ferrell 


/Filed September 22, 19587 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 








No. Misc. 1025 September Texm, 1958 
Frank Griffin, Petitioner, District Court Criminal No. 7 16-57 


Ve 
United States of America, Respondent. 


Before: Wilbur E. Miller, Washington and Burger, Circuit Judges, 
in Chambers. 


ORDER 

Upon consideration of the petition for leave to prosecute an appeal in forma 
pauperis, the petitioner’s motion to remand this case to the District Court, of 
respondent's opposition to the motion to remand and of Petitioner’s reply, it is 

ORDERED by the court that petitioner’s motion to remand be, and it is 
hereby, denied. 

It is FURTHER ORDERED by the court that petitioner be, and he is hereby, A 
allowed to proceed on appeal from the judgment of the District Court without 
prepayment of costs. | 

It is FURTHER ORDERED by the court that the Clerk of the District Court 
shall promptly prepare the record on appeal and transmit it to this court within 
forty days. pe | 
Dated: Sept 18, 1958 Per Curiam. 


/Filed November 7, 19587 


Before: Prettyman, Chief Judge, Bazelon and Bastian, Circuit judges, 
in Chambers. 


ORDER 

Upon consideration of petitioner’s motion to have the stenographic trans- 
cript of proceedings before the District Court prepared at the expense of the 
United States, and of petitioner’s motion to have the joint appendix prepared at 
the expense of the United States, and it appearing that petitioner has been al- 
lowed to proceed on appeal in forma pauperis, it is 

ORDERED by the court that the stenographic transcript of proceedings 
before the District Court be prepared at.the expense of the United States and 
that the joint appendix on the appeal be printed at the expense of the United States. | 
Dated: November 7, 1958 Per Curiam. 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,767 


CORNELIUS PITTS, 
Appellant, 


Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed February 3, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Grand Jury Impanelled October 31, 1957, Sworn in on November 5, 1957 


The United States of America : Criminal No. 106-'58 
Vs : Grand Jury No. 1601-57 
_ Cornelius Pitts : Laeea 
Willie Thomas : Vio. 22 D.C.C. 1501, 1502, 1505 
: 26 U.S.C. 7262 


The Grand Jury charges: : 

Continuously during the period from about September 16, 1957, to 
about October 31, 1957, within the District of Columbia, Cornelius Pitts 
and Willie Thomas were concerned as owners, agents and clerks, and in 
other ways, in managing, carrying on and promoting a lottery known as 
the numbers game. 

. SECOND COUNT: 

On or about September 16, 1957, within the District of Columbia, Willie 

Thomas sold and transferred to H. M. Bigelow a chance, right and interest 


in a lottery known as the numbers game. 








THIRD COUNT: 

On or about September 25, 1957, within the District of Columbia, Willie 
Thomas sold and transferred to H. M. Bigelow a chance, right and interest 
in a lottery known as the numbers game. 

. FOURTH COUNT: 

On or about October 3, 1957, within the District of Columbia, Willie 
Thomas sold and transferred to H. M. Bigelow a chance, right and interest 
in a lottery known as the numbers game. 

. FIFTH COUNT: 

On or about October 29, 1957, within the District of Columbia, Willie 
Thomas sold and transferred to H. M. Bigelow a chance, right and interest 
in a lottery known as the numbers game. — 

. SIXTH COUNT: 

On or about October 31, 1957, within the District of Columbia, Willie 
Thomas sold and transferred to H. M. Bigelow a chance, right and interest 
in a lottery known as the numbers game. 

. SEVENTH COUNT: 

- Continuously during the period from about September 16, 1957, to about 
October 31, 1957, within the District of Columbia, Willie Thomas did knowingly, 
as lessee, agent, operator and occupant, maintain aid and permit the main- 
taining of a gambling premises located at 1419 R Street, Northwest. 

_ EIGHTH COUNT: — 

On or about October 31, 1957, within the District of Columbia, Willie 
Thomas knowingly had in his possession and under his control notations, 
records, receipts, tickets, cretificates, bills, slips, tokens, papers and 
writings, current and not current, used and to be used in a lottery known as 
the numbers game. 

NINTH COUNT: 

: Continuously during the period from about September 16, 1957, to about | 
October 31, 1957, within the District of Columbia, Willie Thomas was engaged 
in the business of accepting wagers without having previously paid the special 
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tax as required by Title 26, United States Code, Section 4411. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Franklin M. Aaronson 
Foreman. 


[Filed February 7, 1958 ] 
PLEA OF DEFENDANT 
On this 7th day of February, 1958, the defendants Cornelius Pitts & 

Willie Thomas, appearing in proper person and by his attorney 1 - James 
K. Hughes, 2- James K. Hughes, being arraigned in open Court upon the in- 
dictment, the substance of the charge being stated to him, pleads not guilty 
thereto. 

By direction of 

LUTHER W. YOUNGDAHL 


Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 


By /s/ H. D. Dodd 
Deputy Clerk 


Present: 
United States Attorney 


V. Capu 
Assistant United States Attorney 


T. Doran, Official Reporter 


[ Filed March 18, 1958 ] 


MOTION FOR A SEVERANCE 

Comes now the defendant and Respectfully moves this Honorable Court 
to grant a severance herein for the following reasons: 

1. The defendant Corneliyg«Pitts is named in only the first count of this 
nine count indictment. 

2. The co-defendant Willie Thomas is named in nine counts of this in- 
dictment. 

3. The co-defendant is named on 7 different dates with selling and trans- 
ferring chances on the numbers game, possession of numbers slips, no tax 





stamp. 

4. The defendant Cornelius Pitts would be prejudiced in going to trial 
with a co-defendant who is charged on specific dates with violations not 
charged to the defendant Cornelius Pitts. 

WHEREFORE THE PREMISES CONSIDERED THE DEFENDANT PRAYS: 
That This Honorable Court Grant a severance herein. 

/s/ James K. Hughes 

Attorney for above. 
Service of a copy of this motion is hereby acknowledged this 18th day of 
March, 1958. 

/s/ Oliver Gasch 

United States Attorney. 


[ Filed March 28, 1958] 

On this 28th day of March, 1958, came the attorney of the United States 
and the defendant in proper person and by his attorney, James K. Hughes, 
Esquire; whereupon the motion of the defendant for a severance of the counts, 
coming on to be heard, after arguments of counsel, is by the Court denied. 

By direction of 
EDWARD M. CURRAN 


Presiding Judge 
Criminal Court # Four 


[Filed April 16, 1958 ] 
WAIVER OF TRIAL BY JURY 
With the consent of the United States Attorney and the approval of the 
Court, the defendant waives his right to trial by jury. 


/s/ Willie Thomas 
I Consent /s/ Cornelius Pitts 
Defendant 


/s/ James K. Hughes 
APPROVED Attorney for Defendant 


/s/ Burnita Shelton Matthews 
Judge 


United States Attorney 





[Filed December 16, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 Washington, D. C., April 16, 1958, 
11:30 a.m. 


Before: 


HONORABLE BURNITA SHELTON MATTHEWS, 
United States District Judge. 


TRANSCRIPT OF PROCEEDINGS 
Appearances: 
Victor W. Caputy, Esq., Assistant U. S. Attorney, 
For the Government. 
James K. Hughes, Esq. 
412 Fifth Street, N. W. 
Washington, D. C., 
For the Defendants. 
2 MR. HUGHES: If the Clerk has the form, Your Honor, we will waive 
jury trial. 
THE COURT: Are you willing to waive the jury trial? 
MR. CAPUTY: Oh, yes. 
* * * * eK K K€ OK 
4 MR. HUGHES: I don't wish to make a statement. I might call this to 
your Honor's attention: An examination of the file will indicate that a 
motion for severance was filed in this case and overruled. I can't recall 
5 which Judge it was. It is our position that it is prejudicial to the 
defendant, Pitts, to be joined in one indictment with the defendant who is 
charged in eight counts; Pitts being only charged in one. 
THE COURT: This stipulation that you are willing to enter into is 
that the numbers game is a game of chance? 
MR. HUGHES: That's right. 
THE COURT: And that is -- 
MR. CAPUTY: And that the property recovered by the police officers 
in the premises are number slips. 
MR. HUGHES:. So stipulated, your Honor. 
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14 


6 
* * * * * K * * 
PRIVATE HOUSTON M. BIGELOW, SWORN. 
DIRECT EXAMINATION BY MR. CAPUTY: 
* * * * * * * * 

Q. What is your business or occupation? A. I am a member of the 
Metropolitan Police Department. 

* * * * * * * 

Q. Now, as a member of the Gambling Section of the Metropolitan Police 
Department, were you assigned to the investigation of the alleged numbers 
activity at 1419 R Street, Northwest, in the District of Columbia? A. I was. 

* * * * * £ * * 

Q. Can you tell us, at any time while making a play with the defendant, 
Thomas, at 1419 R Street, whether you had seen the defendant, Pitts, there? 
A. Yes, sir; I saw him at the premises 1419 R Street on OCtober 3rd. 

Q. Tell us about that -- what time? A. Well, while I was playing num- 
bers there, I ran into him, while I was talking to Willie Thomas and playing 
number bets with him, Pitts, Cornelius Pitts entered the premises right after 
I did, and he sat down on the chair there by the kitchen table, and started 
reading the paper. He was in the premises while I played the numbers. 

* * * * * *K * * 

Q. Now, on that occasion, October 16, 1957, in the premises at 1419 R 
Street, Northwest, did you see the defendant, Pitts? A. I did, sir. 

Q. Will you tell her Honor about that? A. I was in the rear of 1419R 


Street, Northwest, and observed this '56 Dodge coming through the alley, D. C. 


tags JJ-147, and I observed Cornelius Pitts to enter the apartment, next door 
to 1419 R. Street. While he was in the premises, I went to 1419, was admitted 
by Willie Thomas, and about one minute or two minutes later, Cornelius Pitts 
entered the same premises after me. 

Q. Would you give us the number of the premises? A. 1419 R Street. 

Q. What happened after he entered the premises? A. He sat down at the 


table, and I placed the two number bets with Willie Thomas, and he told Pitts, } 
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"That makes a total of twenty-two dollars and sixty cents for my work today." 
And Cornelius Pitts took the paper, was a large sheet of paper with a lot of 

number bets, and he looked over the paper very carefully, and he said, 
"Twenty-two dollars and sixty cents." 

THE COURT: Who said this? 

THE WITNESS: Cornelius Pitts. He looked over the paper that Willie 
Thomas had gave him, and he agreed with the total of twenty-two dollars and 
sixty cents, and he took the money from Thomas, and a short time later, he 
left the place. 

Q. (By Mr. Caputy) Now, that twenty-two dollars and sixty cents, did that 
include the money you played? A. Yes, sir; my total bets made a total amount 
of twenty-two dollars and sixty cents. 

Q. Now, without telling us what numbers, after the 16th, did you play any 
more numbers with the defendant, Thomas, from the 16th until the 29th? A. 
Yes, sir. 

Q. On about how many occasions and where? 

* * * *e K K *K 

A. I placed a number of bets with the defendant, Willie Thomas, four other 

times prior to the 29th. 

Q. Again, after October 16 until the 29th? A. The 29th, yes, sir. 

Q. Between that period, did you see Pitts? A. Yes, sir; yes, sir; I was 
there, Pitts would come to the premises 1419 R Street on several occasions. 

Q. Tell us the dates after the 16th of October that you observed Pitts going 
to the premises, and tell us what, if anything, you observed about him ? 

THE WITNESS: I'd like to refer to my notes, your Honor. 

THE COURT: You may. 

Q. Let me put it this way: Would you look at your notes for October 18, 
1957? A. Yes, sir; I observed Cornelius Pitts enter the premises on that 
particular date. 

Q. At what time? A. Right around noon, sir. 

Q. Did you see him leave the premises? A. Yes, sir; he stayed in the 
premises approximately ten minutes, and then he entered the alley, got into 





his '56 Dodge, and drove away. 
Q. When he left the premises on that day, October 18, when he left the 
| premises at 1419 R Street, Northwest, did you observe anything about him? 
17 A. No, sir; I didn't observe anything about him. 

Q. Now, directing your attention to October 21, 1957, did you see Pitts on 
that day? A. Yes, sir; I did. 

Q. Where and what time? A. It was right around 12:30; I saw him drive 
into the rear alley, in the rear of 1419 R Street, and he entered the premises 
of 1419 R Street. 

Q. Did you see him leave? A. Yes, sir. 

Q. Did you observe anything about him as he left? A. No, sir. 

Q. Would you check your notes? A. Yes, sir. 

MR. HUGHES: Your Honor, I have to object to the last question unless Mr. 
Caputy wants to announce surprise or impeach him -- the answer given was 
responsive to the question propounded. 

MR. CAPUTY: I will withdraw the question. I believe counsel is right. 

THE COURT: Very well. 

Q. (By Mr Caputy) Directing your attention to October 22, 1957, did you 
see the defendant, Pitts? A. Yes, sir; I did. 

Q. Where and at what time? A. It was around 12: 45 that he entered 1419 

18 R Street, after he had went into the apartment building next door to 1419. 

Q. Did you see him leave? A. Yes, sir; I saw him leave and get into the 
same '56 Dodge and drove away. 

Q. Did you notice anything about him? A. No, sir; I didn't notice anything 
about him that day. 

* * * * *k * kK * 
27 Q. Did you assist in the arrest of the defendant, Pitts? A. Yes, sir; I did. 

Q. Where was he arrested? A. He was arrested in the thirteen hundred 
block of ''Q" Street, Northwest. 

Q. What time? 

THE WITNESS: Id like to refer to my notes as to the exact time on that, sir. 


28 THE COURT: All right. 

Q. He was arrested at 10:40 a.m. in the thirteen hundred block of ''Q" 
Street, Northwest. 

Q. Was he searched? A. Yes, sir; he was searched. 

Q. Nothing was found in his possession? A. No, sir. 

Q. All that you testified to took place in the District of Columbia? A. 
Yes, sir. 

MR. CAPUTY: I have no further questions. 

CROSS EXAMINATION BY MR. HUGHES: 

Q. You had a search warrant for Pitts' automobile? A. Yes, sir. 

Q. You did search his automobile? A. Yes, sir. 

Q. You recovered no numbers' paraphernalia? A. No, sir. 

Q. Was it located at 1419 R Street? A. 1419 R Street, at the apartment 
house. 

* * * *€ K * * 
32 THE COURT: This fellow Pitts, did he make his entrances from the side 
basement door or from the front? 

THE WITNESS: He made his entrances in the side basement door, which 
was leading directly across from next door, which was the same as 1419, which 
had an entrance on the side. He would leave that door, come across the lawn, 
and go straight down to the basement apartment. 

THE COURT: You said that on one occasion that I remember, might have 
been more,that you went there and you were followed by Pitts, was that by the 
side door? 

THE WITNESS: Yes, ma'm. 

THE COURT: And this side basement door led into this particular apartment 
where you said these numbers were being played? 

THE WITNESS: Yes, ma'm. 

* * *£ * K Kk *K * 
33 ORVILLE CARTER, JR., SWORN. 
DIRECT EXAMINATION BY MR. CAPUTY: 


nn 
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* * * * *K KF K * 

Q. Are you assigned to the Morals Division? A. Yes, sir; Iam; Gambling 
and Liquor Squad. 

Q. Now, were you assigned to that division during the period of September 
19, 1957 through October 1957? A. I was, sir. 

Q. Now, did you assist, sir, in an investigation and observation of the 
premises at 1419 R Street, Northwest, in the District of Columbia? A. I did, sir. 

Q. Can you tell us when you made the first observation, what day? A. The 
first observation was on October 3, 1957. 

Q. What time? A. Approximately 12:30 p.m., sir. 

Q. What, if anything, did you observe? A. I observed the defendant, Pitts, 


enter 1419 R Street by the side door without any bulge to his clothing. 
* * * * * kK * * 


Q. When was the second time you saw him? A. My memory is exhausted. 


I will have to refer to my notes that I made soon after the observation. 

THE COURT: All right. You may refer to your notes. 

A. (Continued) The next day was October 16, 1957. 

Q. What time did you see him? A. About 12:51 p.m., sir. 

Q. Where was it that you saw him? A. I observed the defendant, Pitts, 
park his 1956 Dodge in the rear of 1419 R Street, Northwest. And the defendant, 
Pitts, entered 1419 R Street by the side door, without any bulge to his clothing. 

Q. Now, by the side door -- do you know where that side door leads into? 

A Yes, sir. 

Q. Where does it enter into? A. It leads into an apartment owned by the 

defendant, Thomas, seated behind the defendant, Pitts. 
* * * * * * K 

Q. Did you observe anything about him as he left the premises? A. I did. 

Q. Tell us what it was? A. I observed the defendant's right coat pocket 
bulging when he left the premises, 1419 R Street. 

Q. Had you observed that bulge at the time he entered into the premises? 

A. No, sir. 
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Q. When was the next time, if at any time, you observed the defendant, Pitts? 
A. I observed the defendant, Pitts, on October 17, 1957. 

Q. What time? A. I'll have to refer to my notes, sir. 

THE COURT: You may do so. 

A. (Continued) Approximately 12:30, sir. 

Q. And where did you observe him? A. I observed the defendant, Pitts, 
from the rear of 1419 R Street, Northwest. He entered 1419 R Street without 
any bulge to his clothing, and remained about five minutes, and then came 
out with a bulge to his right coat pocket. 

Q. Through what door did he enter 1419 R Street? A. He entered the side 
door of 1419 R Street, Northwest. 

Q. Where does that lead into? A. That leads into an apartment owned by 
the defendant, Thomas. 

Q.. From what door did he come out of 1419 R Street? A. I believe he left 
by the side door, sir. 


Q. Now, when was the next time you saw him, if you saw him again, the 
defendant, Pitts? 


* * * * KF K K * 

A (Continued) I observed the defendant, Pitts, on October 22, 1957, at the 
rear of 1912 Fourteenth Street, the Pig and Pit Grill. 

Q. Whattime? A. About 12:15 p.m., sir. 

Q. Can you tell us where, if anywhere, he went? A. Yes, sir. 

Q. Where? A. The defendant, Pitts, drove to the rear of the Gladstone 
Apartment, 1423 R Street, Northwest. 

Q. What did he do? A. He walked across the yard to the premises, 1419 R 
Street, and entered the side door of the basement, without any bulge to his 
clothing. 

Q. How long was he in there? A. He remained about five minutes, sir. 

Q. Did you see him leave? A. Yes, sir. 

Q. What, if anything, did you observe when he left? A. The defendant left 





39 


42 


43 
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1419 R Street by the side door with a bulge, and he entered the '56 Dodge, i 
tags JJ-147. 

Q. Did you see him again after October 22? A. Yes, sir; I did. 

Q. When? A. October 25, 1957. 

Q. What time and where? A. About 1:35 p.m., I observed an unidentified 
colored man enter 1423 R Street, Northwest, and then walk across the yard 
to the side door of 1419 R Street, and enter the side door where the basement 
leads to the apartment owned by the defendant, Thomas, and remain about five 
minutes, and then this unidentified colored man came out by way of the front 
door of 1419 R Street, and walked to the rear of 1912 Fourteenth Street, North- 
west, where I observed the defendant, Pitts, parked in a '56 Dodge, JJ-147. 
I observed this unidentified colored man enter the Dodge and have a conversation 
with the defendant, Pitts. 

Q. Did his car stay there, or did he take off? A. He stayed there. 

Q. Did you see the unidentified colored man leave? A. No, sir; I didn't. 

Q.. Were you able to observe the unidentified colored man as he came out 
of 1419 R Street? A. I was, sir. 

Q.. Was there anything about him that you observed? A. This unidentified 
colored man had a bulge to his clothing; his right coat pocket. 

* * * * k * KX 

DETECTIVE ALTON THOMAS, SWORN. 

DIRECT EXAMINATION BY MR. CAPUTY: 
* * * * K OK * * 

Q. Now, directing your attention to October 22, 1957, did you see the defen- 
dant, Pitts? A. Yes, sir. 

Q. About what time and where? A. It was about 12 o'clock in the day. 

Q. Where was he when you saw him? A. I first saw him at 15th and R Street, 
Northwest. 

Q. You said the 22nd, didn't you? A. Yes, sir. 

Q. Did you see him any other time at 15th and R? A. The next place was 
in the rear, behind the Pig and Pit, on the parking lot there; that was the second 


a 


“~«— 
A 
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place I saw him. 

Q. Can you tell me this: Whether on October 22, 1957, you had the premises, 
1419 R Street, Northwest, under observation? A. Yes. 

Q. And what time did you have the premises under observation? A. I 
don't remember exactly the time. 

Q. When you had the premises under observation, that is, at 1419 R Str et 
Northwest, did you see the defendant, Pitts? A. I saw him. 

Q. Approximately what time was it? A. I don't remember the time, but I 
think it was about 12 o'clock, but I am not certain about the time. 

Q. Tell us what, if anything, you observed or what you had seen when you 
had the premises, 1419 R Street, Northwest, under observation? A. I observed 
him drive his car in the alley inthe rear of 1423 R Street, and enter the premises 
and remain a few minutes, and then go across the yard, there is an areaway, an 
areaway between the two buildings, and walk over to 1419 R Street. 

Q. Did he enter 1419 R Street? A. That's right. 

Q. Through which door? A. He entered on -- there is a door onthe side 
between the two buildings, and when I saw him -- 

Q. Which door did he enter? A. He entered there. 

Q. Which door of 1419 R Street did he enter, front or what? A. The door -- 
see, the building is made like this -- there is a big areaway -- (indicating) 

THE COURT: Is it the first floor or the basement, or some other floor that 
he entered? 

THE WITNESS: Apparently, it looks like the basement. 

Q. (By Mr. Caputy) The basement? A. On the ground. 

Q. Do you know where that door leads into,the door you had seen him enter 
at 1419 R Street? A. Yes, it leads into that building. 

Q. Any particular part of the building? A. Well, I have never been around 
that there side door where he went; I went in the back door. That is where I 
went when I went in. I went to the back door of the building. Why I never went 
to the side door. Where he came across from 1423 and entered this side door 
and went into the building. Where he went from there, I don't know. 
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Q. Did you see him leave 1419 R Street, Northwest, that day? A. Yes, sir; 
I saw him leave. 

Q. And how long had he been in 1419 R Street? A. Well, he remained in 
there approximately ten minutes. 

Q. Did you observe anything about him as he left? A. Observed him walk 
out of the building. 

Q. Did you observe anything else about him? A. I observed him walk out 
the building and get in his car and went on down the street. 

Q. Were you a member of the raiding party at 1419 R Street on October 31? 

A. Yes, sir; I was. 

Q. Showing you Government's Exhibit No. 1 for identification, these papers, 
did you recover them? A. Yes. 

Q. Where did you recover them? A. This one recovered from a drawer (sic) 
in the basement apartment in the kitchen cabinet. This one also was recovered 
from a drawer in the basement in a kitchen cabinet. This one also was recovered 


from a drawer in the basement kitchen cabinet. (sic) 
* kk eK OK OK * 


CROSS-EXAMINATION BY MR. HUGHES: 
Q. When you made the observations, were you with Officer Carter? A. Yes. 


Q. Were you with Officer Carter when you made these observations on Octo- © 
ber 22? A. That's right. 
* * * * * * * * 


Washington, D. C., April 17, 1958, 
10:00 a.m. 


* * * * Kk * * * 
66 THE COURT: Will the defendants rise, please. 
(Both defendants rose.) 
THE COURT: The Court believes that the defendants, Willie Thomas and 
Cornelius Pitts, are guilty under count one beyond a reasonable doubt, and, 
accordingly, the Court finds both defendants, Cornelius Pitts and Willie Thomas, 


67 guilty as to count one. 
* * * * * K * * 
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[Filed April 17, 1958] 
7 On this 17th day of April, 1958 came again the parties aforesaid in the 
, manner as aforesaid; Whereupon, consideration of the Government's oral 
- motion to dismiss counts 7 and 9, said motion is by the Court granted and 
counts 7 and 9 are dismissed; thereupon, the Court finds the defendant Cor- 
nelius Pitts guilty as charged in count 1 and the defendant Willie Thomas 
guilty as charged in counts 1, 2, 3, 4, 5, 6, and 8. 
The case is referred to the Probation Officer of the Court and the defen- 

dants are allowed to remain on bond pending sentence. 

By direction of 

BURNITA SHELTON MATTHEWS 


Presiding Judge 


Present: Criminal Court # Three 


United States Attorney 


By Victor Caputy 
Assistant United States Attorney 


Katherine Byrholdt, Official Reporter 


HARRY M. HULL, Clerk 


[May 27, 1958] 

On this 23d day of May, 1958, came the attorney for the government and the 
defendant appeared in person and by counsel, James K. Hughes, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a finding of guilty of the offense of 

Violation of Title 22, District of Columbia Code, Section 1501 
as charged in count one and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imyrisonment for a 
period of 

Seven (7) months to Twenty-one (21) months. 
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IT IS ORDERED that the Clerk deliver a certified copy of this judgment | 
and commitment to the United States Marshal or other qualified officer and —_ 
that the copy serve as the commitment of the defendant. 


United States District Judge , 


[ Filed May 27, 1958] 
NOTICE OF APPEAL 
Name and address of appellant CORNELIUS PITTS 
District Jail 
200 19th Street, S. E. 
Washington, D. C. " 


Name and address of appellant's attorney 
John W. Brennan, 
1029 Vermont Avenue 
Washington, D. C. 
Offense 
Operating Lottery, Violation Title 22 District of Columbia Code 1501. 
Concise statement of judgment or order, giving date, and any sentence 
Finding of guilty after trial by Court and sentenced on May 23rd, 1958 to 
7 months to 21 months. 
Name of institution where now confined, if not on bail 
District Jail 
I, the above-named appellant, hereby appeal to the United States Court of - 
Appeals for the District of Columbia Circuit from the above-stated judgment. 
Date: 
May _, 1958. /s/ Cornelius Pitts 
Appellant 


/s/ John W. Brennan 


Attorney for Appellant 
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No. 14,766 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 


1. Where the record discloses that the grand jury re- 
turned an indictment in open court and the foreman certi- 
fied it to be a “‘true bill’’, does the mere presence of an 
ignoramus in the record, filed by the same grand jury on 
the same date, invalidate the indictment and divest the Dis- 


trict Court of jurisdiction to proceed to judgment? 


2. Where appellant’s claim of entrapment is based solely 
upon a narcotic agents mere request to purchase narcotics, 
and appellant’s actions demonstrated a ready complaisance 
to commit the crime, is ineffective assistance of counsel es- 
tablished merely because counsel did not attempt to inter- 
pose this defense? 





Counterstatement of the Case 
Statutes Involved 


Summary of Argument 


Argument: 
I. Appellant Was Convicted Upon A Valid Indictment 
II. Counsel Was Effective 


TABLE OF CASES 


Adams v. United States, 95 U.S. App. D.C, 354, 222 F.2d 45 (1955) .... 10 
Alexander V. United States, 95 F.2d 873 (Sth Cir. 1938), cert. denied, 
305 U.S. 637 
Bracey Vv. United States, 79 U.S. App. D.C. 23, 142 F.2d 85, cert. denied, 
332 U.S. 762 (1944) 
Buie v. United States, 76 F.2d 848 (5th Cir. 1935), cert. denied, 296 


Burton v. United States, 80 U.S. App. D.C. 208, 151 F.2d 17 (1945) ..-. 
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District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 5, 1957, appellant and a co-defendant, Robert 
Alston, were indicted in the District Court, on a Grand 
Jury ‘‘original’’, for violation of the federal narcotic laws 
(26 U.S.C. 4704(a), 4605(a) and 21 USC 174 (J.A. 5).* The 
co-defendant subsequently pleaded guilty to the third count 
of the indictment and was sentenced to a term of imprison- 
ment of five years (J.A. 2). Appellant was convicted by 


1The record discloses that an ‘‘Ignoramus’’ form was filed by the Grand 
Jury in the District Court on August 5, 1957, the same day as the indictment 
was returned (J.A. 4). 
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a jury of all counts of the indictment (J.A. 25) and sen- 
tenced to a ten year term of imprisonment (J.A. 26). 

The substantive facts of the case are as follows: On 
August 6, 1956, at approximately 11 30 P.M., William R. 
Jackson, a Treasury Agent, in the company of Sarah Jones, 
met the co-defendant Robert Alston (J.A.13). J ackson and 
Alston had a conversation at that time and as a result 
of that conversation the three of them proceeded to Dela- 
ware and Canal Streets, Southwest in Jackson’s car. At this 
location they met the appellant, who entered Jackson’s 
automobile (J.A. 14). The co-defendant introduced Jack- 
son to the appellant as a friend (J.A. 14). Jackson told 
the appellant he wanted to purchase some ‘‘caps of heroin’’ 
(J.A. 14). The appellant asked him; ‘‘How much money 
do you have?”’ (J.A. 14). Jackson told him ‘‘I want to 
spend about $20.00”. Appellant then directed Jackson to 
drive to 4th and M Streets, southwest, Washington, 
D. C. They proceeded as directed and Jackson parked 
the ear and gave appellant $90.00 (J.A. 14). Appellant 
left the automobile and was out of view for approxi- 
mately five minutes (J.A. 14). He returned, re-entered 
the rear seat of the automobile, and handed the co-de- 
fendant a package containing several gelatin capsules 
(J.A. 14). The co-defendant removed something from 
the package and turned it over to the Treasury Agent 
(J.A. 14), who examined the package and determined 
it contained 10 gelatin capsules each filled with a white 
powder (J.A. 14). 

Agent Jackson retained the package in his possession 
until later that morning when he locked the package in his 
office safe. He later turned the contents thereof over to 
‘United States Chemist for analysis (J.A. 15). 

The Government chemist subsequently analyzed the con- 

tents of the capsules and determined they were narcotics 
within the meaning of the statute. Appellant did not testify 
in his own defense. 
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STATUTES INVOLVED 
Title 21 U.S.C. §174 provides: 


Same: penalty: evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transporta- 
tion, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the 
same to have been imported or brought into the United 
States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense (as 
determined under section 7237(c) of the Internal Rev- 
enue Code of 1954), the offender shall be imprisoned not 
less than forty years and, in addition, may be fined not 
more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title 1, § 105, 
70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person 
in whose possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, ex- 
change, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom 
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such article is sold, bartered, exchanged, or given, 
on a form to be issued in blank for that purpose 
by the secretary or his delegate. 
| 
| SUMMARY OF ARGUMENT 
The appellant was convicted on a valid indictment prop- 
erly returned in open court by the foreman of the Grand 
Jury. The ignoramus was obviously inadvertently filed 
because of a clerical error and in any event would have no 
effect on the validity of the indictment, returned as an 
original. 
Appellant’s assertion of ineffective assistance of counsel 


is unsupported by the record. There was no evidentiary 


basis for the interposition of a defense of entrapment. 

Had eounsel proceeded as now suggested, appellant could 
still make the same baseless assertion of ineffectiveness 
of counsel, because of the prejudicial effect inherent in 
probable and available rebuttal testimony of a prior nar- 
cotie conviction. In any event appellant’s trial was not 
a ‘‘mockery of justice.”’ Hence, appellant was not denied 
effective assistance of counsel. 


ARGUMENT 
I 
Appellant Was Convicted Upon a Valid Indictment 


- Appellant contends that the District Court was without 
jurisdiction to try him for the offense for which he was con- 
vieted. This_allegation is based on the fact that an igno- 
ramus was filed in the court below on the same day the 
sndictment was returned. The record does not indicate 
which document was filed first. 

It is appellant’s contention that any ambiguity as to the 
precedence of filing the documents must be resolved in favor 
of the appellant. He therefore argues, assuming the igno- 
ramus was filed first, that the government had no right to 
re-submit the issue to the grand jury without an order 
from the court. Since there was no such order issued 
by the court, appellant concludes that the grand jury was 
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without authority to return the indictment upon which he 
was tried and convicted. In support of this contention, 
appellant cites the cases of State v. Towers, 37 Nev. 
94, 139 Pac. 776(1914); State v. Young, 113 Minn. 96, 
129 N.W. 148 (1910); People v. Dullon, 197 N.Y. 254, 
90 N.E. 820 (1910) and State v. Branch, 68 N.C. 186, 
82 A.L.R. 1058 (1873). 

It is interesting to note that in each of these cases 
cited by appellant there is a state statute requiring such an 
order of court. There is no such statute applicable to fed- 
eral courts. United States v. Bonovia, 41 F. 2d 366, (D.C. 
N.Y. 1930); Henry v. United States, 15 F.2d 624 (9th Cir. 
1926). 

Assuming, arguendo, that the ignoramus was filed prior 
to the return of the indictment, such action by the grand 
jury would not preclude the same grand jury from return- 
ing a subsequent indictment. United States v. Thompson, 
251 U.S. 407 (1920) ; United States v. One 1940 Oldsmobile 
Sedan, 167 F. 2d 204 (7th Cir. 1948); Cf. Buie v. Umted 
States, 76 F. 2d 848 (5th Cir. 1935), cert. denied, 296 U.S. 
585; Alexander v. United States, 95 F. 2d 873 (8th Cir. 
1938), cert. denied, 305 U.S. 637. In the alternative, if 
the indictment was returned prior to the ignoramus it 
would deprive the grand jury of any further consideration 
of the matter and the ignoramus would be without effect. 
In re Neff, 206 F. 2d 149 (3rd Cir. 1953) ; Gibson v. State, 
162 Ga. 504, 134 S.E. 326 (1926) ; Spencer v. Gomez, 114 
Fla. 868, 154 So. 858 (1936). 

In the face of the ignoramus filed in the court below, 
there is a valid indictment specifically charging an offense 
on or about August 7, 1956 and duly certified by the fore- 
man of the grand jury and bearing the signature of the 
United States Attorney. This indictment was filed in 
open court in the presence of the grand jury. 

In addition to the indictment returned in open court, the 
grand jury filed a ‘List of Indictments Returned’? with 
the clerk of the court. This list sets forth the disposition 
of the cases presented to the grand jury for their consid- 
eration. That list reflects that on August 9, 1957, the grand 
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jury indicted appellant for violation of 26 U.S.C. 4704(a), 
4705(a) and 21 U.S.C. 174. In addition this list sets forth 
ignorami returned. The appellant’s name does not appear 
on the ignoramus list.’ 

' A comparison of the ignoramus and presentment forms 
utlized by the grand jury to advise the court of their deci- 
sions reflects a striking similarity between the forms.® It 
is obvious after such a comparison that the filing of the 
ignoramus form was a mere clerical mistake. This is 
especially apparent when considered in conjunction with 
the return of the certified indictment in open court, and 
the ‘‘List of Indictments Returned”? which was filed with 
the clerk of the court. 

Consistent with the appellee’s theory that the return of 
the ignoramus was a clerical mistake is Rule 6(f) of the 
Federal Rules of Criminal Procedure which provides in 
part: ‘‘...If the defendant has been held to answer, and 
twelve (12) jurors do not concur in finding an indictment, 
the foreman shall so report to the court in writing.”’ In 
the instant case, appellant was indicted on a grand jury 
“coriginal.”? He was not ‘‘held to answer”’ to this charge 
until after the indictment was returned. Since appellant 
was not in custody on this charge, there was no duty or 
purpose to return an ignoramus to the court even if the 
grand jury chose to ignore this case. The futility of the 
return of the ignoramus would clearly indicate that the 
grand jury intended to indict the appellant. 

Moreover, the power to go back of an indictment is 
sparingly used and justified only where by proper, veri- 
fied pleading a clear and positive showing is made of gross 
‘and prejudicial irregularity influencing the grand jury 
in the return of an indictment. There is no such attack 
in the instant case. There is merely the assertion that the 


2The ‘‘List of Indictments Returned’’ has been certified to this court, 
and made a part of the record. 


3The ignoramus and presentment form utilized by the grand jury are 
reproduced on pages 8 and 9 of the ‘¢Handbook of Information for Grand 
| Jurors.’? Copies thereof have been certified to this court and are a part 
of the record. 
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presence of the ignoramus deprived the grand jury of 
juirisdiction to return an indictment. As set forth in 
Corrado v. United States, 93 U.S. App. D.C. 183, 210 F. 2d 
712 (1953), cert. denied, 347 US. 1908 (1954), ‘‘There is 
a strong presumption that a grand jury has faithfully done 
its duty according to the oath administered its members.”’ 
An indictment returned by a legally constituted and un- 
biased grand jury, like an information drawn by a prose- 
cutor, if valid on its face is enough to call for trial of the 
charge on the merits. Costello v. United States, 350 U.S 
359 (1956), reh. den. 351 US. 904 (1956). Appellant was 
convicted on such an original indictment. 


Ir 
Counsel Was Effective 


Appellant contends that he was not afforded effective 
assistance of counsel because his counsel failed to inter- 
pose the defense of entrapment, which he alleges is appar- 
ent in the record. However, appellant does not specify 


by reference to the record wherein there is any evidentiary 
basis for such a defense. 

The record is barren of any evidence to support such a 
defense. The cornerstone of the law of entrapment in fed- 
eral courts is Sorrells v. United States, 287 U.S. 4385 
(1932), wherein the Supreme Court stated at pages 441- 
442: 


‘Tt is well settled that the fact officers or employees 
of the government merely afford opportunities or fa- 
cilities for the commission of the offense does not de- 
feat the prosecution. Artifice and statagem may be 
employed to catch those engaged in criminal enter- 
prises. The appropriate object of the permitted ac- 
tivity, frequently essential to the enforcement of the 
law, is to reveal the criminal design; to expose the 
illicit traffic, the prohibited publication, the fraudu- 
lent use of the mails, the illegal conspiracy, or other 
offenses, and thus to disclose the would be violators 
of the law. A different question is presented when the 
criminal design originates with the officials of the gov- 
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ernment, and they implant in the mind of an innocent 


person the disposition to commit the alleged offense 
and induce its commission in order that they may 
prosecute.”’ 


In United States v. Becker, 62 F. 2d 1007 (2d Cir. 1933) 
and United States v. Chiarella, 184 F. 2d 903 (2d Cir. 
1950); remanded for resentencing, 341 U.S. 946 (1951), 
the Court of Appeals for the Second Circuit held that the 
defense of entrapment is wholly unavailable where there 
is (1) an existing course of criminal conduct, (2) an al- 
ready formed design to commit the crime or similar crimes, 
or (3) a willingness to commit the crime as evidenced by 
‘ready complaisance’’. See also Sherman v. United 
States, 356 U.S. 359 (1958) ; Rodriguez v. United States, 
297 F. 2d 912 (5th Cir. 1955). 

“In the instant case although Agent J ackson broached 
the matter of the procurement of the drugs on the evening 
of August 6, 1956, appellant immediately reopened, ‘‘How 
much money do you want to spend?’’ Jackson told him 
that he wanted to spend about twenty dollars. Appellant 
directed Jackson to drive to the vicinity of 4th and M 
Streets, Southwest. Upon arrival, Jackson gave appellant 
twenty dollars and he left the car and was out of Jackson’s 
view for about five minutes. (J.A. 14.) When appellant 
returned to the automobile, he reentered the rear seat and 
handed the co-defendant, Alston, a package containing sev- 
eral gelatin capsules. The co-defendant removed some- 
thing from the package and turned it over to Jackson. 
The contents thereof subsequently proved to be narcotics 
(J.A. 15). 

Appellant’s action clearly demonstrated a ready com- 
plaisance to commit the crime. His immediate response to 
Jackson’s inquiry and his subsequent direction to proceed 
to the location where the narcotics were obtained, coupled 
with his swift acquisition and delivery of the narcotics to 
Jackson completely negate an entrapment theory. 

In view of the evidence, it must have been obvious to 
‘appellant’s counsel that as a matter of fact and law there 





9 


was no basis for a defense of entrapment.* In addition, 
the record demonstrates appellant had been previously 
convicted of a narcotic violation and if his counsel had 
attempted to raise such a defense the prosecutor could 
have introduced evidence of a prior conviction to rebut 
the defense even though appellant did not testify.>5 See 
Harper v. United States, 99 U.S. App. D.C. 324, 239 F. 2d 
945 (1956) ; Fairbanks v. United States, 96 U.S. App. D.C. 
345, 226 F. 2d 251, reversed (1954); Bracey v. United 
States, 79 U.S. App. D.C. 23, 142 F. 2d 85, cert. denied, 332 
U.S. 762 (1944); Harbold v. United States, 225 F. 2d 202 
(10th Cir. 1958). Trial counsel might well have felt that 
such rebuttal testimony might have constituted undue 
prejudice to appellant upon his general plea of ‘‘not 
guilty.’’ 

Appellant’s conduct as reflected by the uncontradicted 
testimony of the government agent shows an existing 
course of criminal conduct, an already formed design, and 
a ready complaisance to commit the offense. The showing 
of any one of these propensities was sufficient to deny the 
appellant the defense of entrapment. The jury need not 
be instructed on a defense for which there is no legal basis. 
Flynn v. United States, 57 F. 2d 1044 (8th Cir. 1932), cert. 
denied, 287 U.S. 627 (1932); Corcoran v. United States, 
19 F. 2d 901 (8th Cir. 1927) ; United States v. Pisano, 193 
F. 2d 355 (7th Cir. 1951); United States v. Markham, 191 
F. 2d 936 (7th Cir. 1951). 

In view of the uncontradicted testimony of the govern- 
ment agent it might well have been ineffective assistance of 
counsel to interject such a defense. The assertion of en- 
trapment would have in effect corroborated the testimony 


4It ig interesting to note that appellant alleges that counsel was incom- 
petent in that he did not raise the defense of entrapment. Appellant in 
his pro se motion for leave to prosecute and appeal in forma pauperis stated 
under oath that at no time did he ever see Ji ackson prior to his arrest. It 
is obvious that the same information presented to his trial counsel which 
was completely in opposition to the defense of entrapment. (See Court of 
Appeals No. Mise. 1025, filed May 22, 1958). 


5 The previous narcotic violation is set forth in the ‘‘Information of 
Prior Conviction.’’ 
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of the prosecution. In addition, it would have rendered 
admissible evidence of appellant’s previous narcotic vi0- 
lation, even though appellant did not testify. Tactics such 
as appellant now insists his counsel should have employed 
might equally well have provided a basis for appellant’s 
same groundless assertions. 

_ Assuming, arguendo, the evidence was such that there 
was a valid basis for the defense of entrapment, and appel- 
lant was willing to incur the liabilities flowing from such a 
‘defense, his counsel’s failure to interpose the defense would 
‘not warrant a reversal by this court. His actions would 
fall within the realm of mistake of judgment or strategy 
and would not constitute ineffective assistance of counsel 
‘within the purview of Mitchell v. United States, US. 
“App. D.C. —_, 259 F. 2d 787; cert. denied, 27 U.S.L.W. 3114 
(October 13, 1958). As this Court stated in Mitchell, ‘‘We 
think the term ‘effective assistance’ 72_the court’s con- 
struction of the constitutional requirement for the assist- 
ance of counsel—does not relate to the quality of service 
rendered by a trial counsel or to the decisions he makes in 
the normal course of a criminal case; except that, if his 
 eonduct is so incompetent as to deprive his client of a trial 
in any real sense—render the trial a mockery and a farce 
is one descriptive expression—the accused must have an- 
other trial, or rather, more accurately, is still entitled to 
a trial. 

Tt must be remembered that, before a conviction will be 
set aside due to ineffective assistance of counsel, it must 
be shown that the proceedings were a farce and mockery 
- of justice and shocked the conscience of the court. Diggs 
v. Welch, 80 U.S. App. D.C. 5, 8, 148 F. 2d 667, cert. denied, 
395 U.S. 889 (1945) ; Adams v. United States, 95 U.S. App. 
D.C. 354, 222 F. 2d 45 (1955). Mismanagement of the de- 
| fense is generally not grounds for a new trial. Burton v. 
United States, 80 U.S. App. D.C. 208, 151 F. 2d 17, 18 
(1945) ; Martin v. United States, 101 U.S. App. D.C. 329, 
248 F. 2d 651 (1957). 

Tt need hardly be pointed out that trial counsel must 
make many decisions of an almost infinite variety in the 
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course of a criminal trial and/or the proceedings leading 
up thereto. Bad judgment, or even good but erroneous 
judgment, may result in adverse effects. Those are simple 
facts of trial and are not justiciable issues. Mutchel v. 
United States, supra. 

Appellant further alleges his counsel was ineffective in 
that he did not question the jurisdiction of the court on 
the basis of the presence of the ignoramus in the record. 
The merits of such an objection have been discussed by the 
appellee in the preceding argument. Suffice it to say that 
the failure to raise such an objection did not render the 
trial a farce and a mockery of justice. Mitchell v. United 
States, supra. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Ouiver GascH, 
United States Attorney. 


Car. W. BELCHER, 
Epwarp ©. O’CoNNELL, 
Assistant United States 
Attorneys. 
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